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STATEMENT OF PLEADINGS AND FACTS
DISCLOSING JURISDICTION

I

This is an appeal from a decision of

a District Manager of the Phoenix District

Office of the Bureau of Land Management

and the decision of Stewart L. Udall,

Secretary of the Interior, United States

of America, concerning a purported

cancellation of grazing allotments of the

Appellants. Section 10 of the Administrative

Procedure Act, Title 5, U.S.C., Section

109 (a), which said Section is also Title

5, U.S.C.A., Section 702, and reads as

follows :

"A person suffering legal wrong
because of agency action, or
adversely affected or aggrieved
by agency action within the meaning
of a relevant statute, is entitled
to judicial review thereof."

provides statutory authority for jurisdiction in

the federal courts,.
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II

• This appeal involves the basic

question whether Public Land Order No.

848, dated July 1, 1952, Volume 17,

Federal Register, page 6099, provides a

legal basis for cancellation of grazing

allotments and effective withdrawal of

public lands in excess of 5,000 acres by

the U. S. Department of Defense after

the enactment of Title 43, U.S.C.A.,

Sections 155, 156, 157 and 158. Public

Land Order No. 848 provides the military

with certain rights to withdrawal, subject,

however, to valid existing rights; Title

43, U.S.C.A., Sections 155, 156, 157 and

158 provide that no withdrawals in excess

of 5,000 acres can be made by the military

without first obtaining approval from

Congress for any such withdrawal, reservation

or restriction of and utilization by the
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Department of Defense for defense purposes

the public lands of the United States of

America,

III

Paragraphs 1 and II of Plaintiffs'

Amended Complaint on Appeal from

Administrative Decision, (T.R. page 1 and 2)

set forth the necessary allegations to

show the existence of the requisite

jurisdictional allegations.

STATEMENT OF THE CASE

Appellants and their predecessors in

interest have for many years occupied the

public land in question as a lessee of

the United States of America under what

is commonly referred to as a Federal

Grazing Allotment. The total acreage

involved is approximately 136,680 acres

divided between two ranches , one ranch

has 79,880 acres, which is the subject

-3-





of this controversy, the other 56,800

acres. These lands were withdrawn from

larger ranch units during World War II

for purposes of desert training but

were restored to the Bureau of Land

Management as federal allotments after the

termination of hostilities, and the

leases of Appellants' predecessors in

interest continued. On July 1, 1952

Public Land Order 848 was signed allowing

certain withdrawal rights, but this

Order was "subject to valid existing

rights" which included the grazing rights

of the Appellants. The Department of

the Army recognized it did not obtain

these rights under Public Land Order 848,

and on the same date, July 1, 1952, the

Department of the Army and the predecessors

in interest of the Appellants entered

into annual "Lease and Suspension Agreements",
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under which Appellants' predecessors in

interest leased their grazing rights to

the army. These leases continued until

July 1, 1958. The Department of the Army, .

however, failed to pay the consideration

provided to be paid by the Lease and

Suspension Agreements and when a Lease

and Suspension Agreement was presented to

Appellants for signature for a term

beginning July 1, 1952 and ending July 1,

1962, (T.R. page 101 to 108) Appellants

refused to sign said Agreement. During

the entire time that the Lease and Suspension

Agreements were in effect no attempt was

made to cancel the grazing privileges of

the Appellants or their predecessors in

interest, each party recognizing that

Appellants still retained the grazing

rights. The Lease and Suspension Agreements

allowing the Department of Defense to
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utilize the acreage leased to Appellants'

predecessors in interest was the only way

the Department of the Army could stop

Appellants 'predecessors in interest from

exercising their grazing rights thereon.

During this period of time there was no

attempt to cancel the leases on this

acreage and the Bureau of Land Management

recognized at all times that the Appellants

had the leases on the land and issued the

annual permits. *

Appellants refused to sign the Lease

and Suspension Agreement dated June 17,

1958, (T.R. 101-108) because it did not

provide for the consideration which had

previously been agreed to between the

Corps of Engineers acting on behalf of the

Army and the Appellants, and since

Appellants had not been paid for any of

the prior years ' Lease and Suspension

Agreement. The Army refused to provide a
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Lease and Suspension Agreement which

incorporated the terms previously agreed

to and failed to make any payments on the

previous Lease and Suspension Agreement,

and Appellants continued to refuse to

lease its grazing rights to the Army and

refused to sign a new Lease and Suspension

Agreement. The Department of the Army

thereupon requested that Appellants*

leasehold interest be condemned and an

action was filed in condemnation, and an

order for delivery of possession issued

by the Court January 14, 1958.

For more than eight years after Public

Land Order 848 was signed on July 1, 1952,

the Bureau of Land Management continued to

lease these lands to Appellants and its

predecessors in interest.

Thereafter, and on July 14, 1960,

Warren J. Gray, District Manager, served
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upon Appellants Eagle Tail Ranch and

H. D. Mollohan, a notice of cancellation

of the grazing allotment setting forth the

fact that the lands had previously been

withdrawn under Public Land Order No.

848 dated July 1, 1952, and notifying

Appellants of the cancellation of the

allotment as to the area included in the

Lease and Suspension Agreement, (T.R. 35-40)

although said Order expressly made the

withdrawal subject to existing rights.

The decision of the District Manager

was appealed through the administrative

procedure of the Bureau of Land Management

to the Secretary of the Interior, and

when sustained by the Secretary of the

Interior, this action was commenced in

the District Court to review the validity

of the actions of the Bureau of Land

Management. Until this Motion for Summary

Judgment was filed, the Department of the
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Army took the position that the condemna-

tion case, which by then had been refiled

for a second five-year term, and which

attempted to condemn the Appellants' lease

to the public lands in question was con-

trolling and that the government was

legally holding the lands pursuant to

said condemnation order. When the

Plaintiffs' and Defendants' Motion for

Summary Judgment was submitted this

position was abandoned and the original

position was again taken that the action

of the Bureau of Land Management was

supported by Public Land Order No, 848.

It is the position of the

Appellants that Title 43, U.S.C.A.,

Sections 155, 156, 157 and 158 provide

the only means by which the Department of

Defense can withdraw and reserve for

defense purposes the grazing rights of

-9-





these Appellants in the withdrawn public

lands of the United States, and the Public

Land Order No. 848 did not provide any-

right for withdrawal of or cancellation

of Appellant^s' lease rights with the

Bureau of Land Management,

This appeal presents only one basic

question: Does the Congressional enactment

contained in 43 U.S.C.A., Sections 155,

156, 157 and 158 constitute the basis upon

which the Department of Defense could in

July of 1960, withdraw Appellants' grazing

rights in public lands for defense purposes,

or did Public Land Order 848 withdraw

these rights on July 1, 1952.

SPECIFICATION OF ERRORS

I

The Court erred in denying Appellants'

Motion for Summary Judgment in that the
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attempted cancellation of Appellants'

grazing permits are null and void as a

matter of law, since the purported cancella-

tions were in fact withdrawals of Appellants'

validly existing lease rights from the

public domain for use as a military

reservation without meeting the requirements

of 43 U.S.C.A., Sections 155, 156, 157

and 158, and contrary to the express

reservation of such rights in Appellants

under Public Land Order 848, dated July

1, 1952.

II

The Court erred in granting Appellees'

Motion for Summary Judgment for the

reason that 43 U.S.C.A., Sections 155, 156,

157 and 158 provide the only basis upon

which Appellants' validly existing lease

rights could be cancelled and was contrary

to the express reservation of such rights

in Appellants under Public Land Order No. 848,
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dated July 1, 1952; and the revoking of

the allotment pursuant to the Taylor

Act provisions, 43 U.S.C. 1958 Ed.,

Section 315 (b) , constituted a withdrawal

of validly existing lease rights from

the public domain for use as a military

reservation. The finding of law by the

Court that Public Land Order No. 848,

dated July 1, 1952, is still in effect is

in error as are the findings of fact which

were made in support of this conclusion

of law, if from this we infer that

said Land Order provided a basis for

cancellation of Appellants' validly exist-

ing lease rights.

ARGUMENT

The actual question involved in

this appeal is, as stated above, very

limited in scope. The Appellee Warren Gray's

purported cancellation of the grazing rights
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of the Appellants was based solely upon

Public Land Order No. 848, dated July 1,

1952. By giving this cancellation notice

the Bureau recognized that Public Land

Order No. 848 did not withdraw the

existing grazing rights on the property

and in the cancellation letter to Eagle

Tail Ranch, dated September 15, 1959,

(T.R. 30 and 31) Mr. Gray stated as

follows

:

"This office has been advised by
our Director that the public
grazing lands administered by
this office, which were included
within the boundaries of the Yuma
Test Station, were withdrawn from
further grazing use except to the
extent authorized by the terms of
the then outstanding leases,
licenses or permits. The with-
drawal order further provided that
upon expiration the existing
leases, licenses and permits on the
withdrawn public lands would not
be subject to renewal.

In view of the public withdrawal
order provisions you are hereby
notified that. the public lands
within your grazing allotment
which were included within the
boundaries of the Yuma Test Station
are cancelled from your grazing
allotment,

"
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The statements made by Mr. Gray in

said letter are completely false in that

the said Public Land Order No. 848 makes

no mention whatsoever of withdrawal of

grazing rights and in fact the only reference

made is a reference which makes said

withdrawal subject to valid existing rights.

For convenience in reference by the

Court there is reproduced below the said

Public Land Order No. 848 as set forth

in 17 Federal Register, page 6099-6100:

Tuesday, July S, 1952 . . 6099

Appendix—Public Land Orders

[Public Land Order 848]

Arizona

withdrawing public lands for use o?
2i;PARx:v:£NT of the army in connection
WITH YUMA TEST STATION

3y virtue of the authority vested in

the President and pursuant to Executive
Order No. 10355 of May 26, 1952, it is

ordered as follows:

Subjcci to valid existing rights, the
public lands i-:i the following-described

areas in Arizona are hei'eby v/ithdrawn
from all forms of appropriation under
the public-land laws, including the
mining and mineral-leasing laws, and
reserved for the use of the Department
of the Army in connection with the
Yuma Test otation:

-14-





GII..1 :.'.<:> Salv PvIves Meridian

T. 1 x., r-i. ic .. ..

Sees. 6, 7, io. w, ;.-0, .'.nd 31.

T. 2 X., li. 10 "./.,

Sees. 6. 7, -o, .J. £0, and 31.

T. 1 N., Kss. 20 :.;icl 21 W.
T. 2 N., Hgs. 20 ar.cJ 21 V/., unsuTveyed.
T. 1 N., K. 22 W., ur.ourveycd.
Tps. 2 and 3 S., R. I'i W., unsurveyed.

'

Tps. -i and 5 S.. R. l<. W.
T. C S., H. 1-i W.,

Sees. 1 to 21, inclusive;

Sees. 28, 29 and 30.

Tps. 5 and G £.. E. 15 W,
T. 7 S., P.. 15 W.,

Sees. 5, 6 and 7.

Tps. 5 and C S., R. 16 W.
T. 7 S., R. 16 \V.,

Sees. 1 to 12. Inclusive;

Sees. 14 lo 20, inclusive.

T. G S., R. 17 \V., unsurveyed.
T. 7 S., R. 17 W.,

Sees. 1 to 2-1, inclusive;

Sees. 26 to 30, Inclusive;

Scc.31, N'/^;

Sec. 32, N'/2.

T. G S., R. 18 W.. unsurveyed.
T. 7 3., R. 18 W., part unsurveyed.

Sees. 1 to 33, Inclusive;

Sec. 34, N.Vi;

Sec. 35, N'/j;

Sec. 36, N1/2.

T. 3 S., R. 18 W., part unsurveyed.
Sees. 4 to 9, Inclusive; •

Sec. 17, N'/i;

Sec. 18.

61C0

T. 5 S., R. 19 W., unsurveyed.
Sees. 5 to 8, Inclusive;

Sees. 17 to 20, Inclusive;

Sees. 29 to 32, Inclusive.

Tps. 6 and 7 S., R. 19 W., unsurveyed.

T. 8 S., R. 19 W.,
Sees. 1 to 16, Inclusive, unsurveyed;
Sec. 19, N!/2, SE1/4;

Sees. 20 to 23, inclusive;

Sec. 24, W'/z;
Sec. 27, N ',4;

'

^

See. 28, N'/2.

T. 1 S., R. 20 W. ,

Tps. 2, 3, 4, 5, and 6 S., R. 20 W., unsurveyed.

T. 7 S., R. 20 W., part unsurveyed.
Sees. 1 to 28, inclusive;

Sec. 2n, N1/2; ' •

Sec. GO, N'/2:

Sec. 33. E '/a:

Sees. 34, 35, and 36.
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T. 8 S.. Tv. CO \v., part unsurveyed,

Sees. 1 find 2;

Sec. 3. N'/j:

Sec. 11, N'/;. SE'/^;

Sec. 12;

Sec. 13. N'/;. SE'/,.

T. 1 S.. R. 21 \V.

Tp'^. 2. 3. rnd 4 S., R. 21 W., unsurveyed.

T. 3 S.. R. 21 W.,

Sees. 1 to C, Inclusive:

Sees. 8 to IG, Inclusive:

Sees. 21 to 28. inclusive;

Sees. 32 to 36, Inclusive.

T. G S., R. 21 W., part unsurveyed,

Sees. 1 to 5, inclusive:

Sees. 9 to IG. inclusive;

Sees. 21 to 28, inclusive;

Sees. 32 to 3G, inclusive,

T. 7 S., R. 21 W.,

Sees. 1 to 4, inclusive;

Sees. 5, 8 and 17, those parts east of a

line parallel to and V4 mile east of Gila

Canal;
Sees. 20 to 24, inclusive;

Sees. 9 to 16, inclusive;

Sec. 25. N1/2:
'

Sec. 26. N'/j:

.Sees. 27. 28, 29, 32, 33 and 34.

Tps. 1, 2. and 3 S., R. 22 W., unsurveyed.

T. 4 S., R. 22 W.,

Sees. 1 to 30, inclusive;

Sec. 3G.

The area described Including both

public and non-public lands aggregate

approximately 892,570 acres.

This order shall take precedence over,

but not otherwise afTect, (1) the order

of July 30, 1941, of the Secretary of the

Interior establishing Arizona Grazing

District No. 3, and (2) the orders of

January 31, 1903, October G, 1921, and

Karch 14, 1929, of the Secretary of the

Interior and the order of May 5, 1950

of the Bureau of Reclamation withdraw-

ing lands for Reclamation purposes so

far as such orders affect any of the

above-described lands: Provided, hoio-

evcr. That the Bureau of Reclamation

shall have the right to construct and

maintain storm water protective and
drainage works on the lands withdrawn

for reclamation purposes, and tha Bu-

reau of Reclamation or Its permittees

shall have the right to search for and

remove construction materials on the

lands withdrawn for reclamation pur-

poses, subject to the prior written ap-

proval of the Commanding Officer or

the Yuma Test Station.

It is intended the lands described

herein shall be returned to the adminis-

tration of the Department of the Inte-

-16-





RULiHS AND R:-GULAT!C\'5

rior when they arc no longer needed for

the purpose lor which they are reserved.

R. D. Searles,

Acting Secretary of the Interior.

July 1. 1952.

[P. K. Doc. 52-7383; Filed, July 7, 1952;

8:45 a. m.]

'

At all stages of the appeals and in

their Motion for Summary Judgment,

Appellees have set forth in detail the

law supporting the right of the Bureau

of Land Management to cancel grazing

allotments. Assuming that the Bureau

has all of the rights which have previously

been argued by the Appellees, this does

not in any way touch upon the question of

law involved in this appeal, since

cancellation of grazing rights for other

reasons would not be applicable to the

present proceeding whic h is an attempted

-17-





cancellation for withdrawal purposes for

the Department of the Army as described

in the September 15, 1959 notices of

cancellation. The only basis for the

cancellation was Public Land Order No. 848

which expressly reserved the valid exist-

ing grazing rights of the Appellants from

the withdrawal by the Department of the

Army.

In Appellees' memorandum opposing

Appellants' Motion for Summary Judgment,

Appellees have taken the position that once

the Public Land Order was signed on

July 1, 1952, that Appellants had no

further right in or to said land.

All the facts are to the contrary

and can be summarized as follows

:

1. The serving of the letters of

September 15, 1959 and July 14, 1960 pur-

porting to cancel said grazing leases

constituted a recognition by the Appellees

-18-





that the Appellants had these rights

at all times prior to June 30, 1960, the

date of the purported termination.

(T.R. 29-39)

2. The negotiation and signing of

Lease and Suspension Agreements with the

Appellants' predecessor in interest by

the Department of the Army, effective on

July 1, 1952, the exact same date that

the Public Land Order became effective,

constituted an immediate recognition by

the Department of the Army that the grazing

rights were not included in the withdrawal

order and that a separate means would have

to be taken to acquire this interest.

(T.R. 51,55)

3. The filing of the condemnation

action in 1958 for a term of five (5)

years and the refiling of said action in

1962. for an additional five (5) year term

constituted an express recognition again

-19-





by the Department of the Army that the

Public Land Order did not provide it with

the necessary withdrawal of the grazing

rights of the Appellants. It is to be

noted that the condemnation actions were

brought under the general condemnation

statutes of the United States and expressly

included the entire 892,570 acres of

federal lands. (T.R. 49-50, 56-57)

The key question then is not whether

the Bureau of Land Management has an

abstract right to cancel grazing permits

or leases as argued by the Appellees in

their Motion for Summary Judgment,

(T.R. 17, 18, 19 and 20) but whether the

Bureau of Land Management had a right to

cancel the Appellants' grazing rights on

the sole basis that the grazing rights

had previously been withdrawn by Public

Land. Order No. 848 (T.R. 29-39).
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It was not by chance that Public

Land Order No. 848 does not give the

United States any right to withdraw the

lands from grazing use. Public Land

Order No. 848 is an order based upon the

authority of Executive Order No. 10355,

dated May 26, 1952, 17 Fed. Reg. 4831.

This Executive Order entitled "Delegation

of Authority" delegated to the Secretary

of Interior the authority given the

President to withdraw lands of the public

domain from settlement, location, sale

or entry for water power sites, irrigation,

classification of lands, or other public

purposes to be specified in the Order of

Withdrawals . This Executive Order was

authorized by statute, 43 U.S.C.A. 141,

and expressly limited the withdrawal of

the public domain to the purposes set forth

above. Section 141 is reproduced below

for the convenience of the Court:
-21-





51-il TiTr,K -in.—rTTr.T,io T,AXi)a Ch.

Sv'i-tion in. Withdrawal and rcsorvation of Iniid.s for wator-jxAvor

M'tcs or orlicr puriiDsos. The President may, at any time in his dis-

cretion, tempoi-arily withdraw from settlement, location, sale, or cn-

trj' any of the public lands of the United States, including Alaska, and

reserve the same for water-power sites, irrigation, classification of

lands, or other public purposes to be specified in the orders of with-

drawals, and such withdrawals or reservations shall remain in force

until revoked by him or by an Act of Congress. (June 25, 1010, c.

421, i 1, 3G Stat. S47.)

Historicnl Noto

Tho vrords "the District of." which pro-

roiiod "Ai.iskn" In the orl^'iiml text wcro
eiipcrscucil by the orgniilzatlon of Alaska
as a Territory by Act Aus. 21, 1012, c.

.is". .«;oc { 21 of Title +S, Territories aud
Insiilnr Posecselons.

AU l.inJs which wore occupied by set-

tlcr» or persons cntltlcj to mnkc entries,

etc., under the Koucr.-il homes(oad Inws
Included la a tract of land west of the

Navajo and Moqu roservatlona hi Arizona,

find withdrawn from settlement by execu-

Uts order of January 8, 1300, were cxcmpt-

od from tho operation of such withdraw-
al, and sucli settlorH were aull.orir.od.

within a prescribed period, to mnice liome-

slend entries of not to exceed IM acres of

Bueli land, uiid submit final proof of tl.o

existence of tlielr rlk-lits at the date of tl.o

Issue of tho order of withdrawal, and pat-

ents wore to Issue therefor upon the pay-
ment of the legal fees and purchase price,

by Act Aug. 11, 1010, c. 315. 39 Stat.

Ci04 (doubtless omitted itosa ihe Code aa
temporary).

Cross-Ilcfcroiioea

Provisions for reservation from location, etc., of lands wltbln Indian rcscrvatlODs are
contained in section 14S of this title.

Provisions for withdrawal from entry of lands required for Irrigation works, and
lauds believed to bo susceptible of Irrigation from such works, and proTislODH lor en>
try of lands so withdrawn, are contained In section 410 of this title.

Notes of Dooisions

1. Nnmo of Act.—This Act Is known as

the "Pickett Act." U. S. v. Grass Creek
Oil. etc., Co. (Wyo. 1010) 230 F. 481, 140

C. C. A. 533.

Z. Conhtructlon.—The President's pow-
er to make temporary witlidrawuls of

lauds from entry is not negatived by this

act. U. S. T. Midwest Oil Co. (Wyo.
1015) 30 S. Ct. 300, 310, 230 U. &. 430, 5D

L. Ed. CU, overruling (D. C. 1013) 20G F.

HI. And BC€ Wood v. Douch (Kan. ISO,".)

15 S. Ct. 410, 150 U. S. 5i8, 30 L. Ed. 528;

Kansas Pac. Ry. Co. v. Atchison, T. & S.

F. It. Co. (C. C. Kan. ISSl) 13 F. 100, re-

versed on other grounds (1SS4) 5 5. Ct.

208, 112 U. S. 414, 23 L. Ed. 794; U. S.

V. Payne (D. C. Ark. 1S81) 8 F. 8S3;

(1S.'^2) 17 Op. Atty. Gen. 258; (1880) 19 Op.
Atty. (jtn. 370; U. S. v. Midway Northern
Oil Co. (D. C. Col. lOlC) 232 F. 010.

3, Wltliilmwnls or reservation.* in iren-

rrnl.—The authority given by this act, to

withdraw temporarily from entry oil lands

Is limited to lands which are public lauds
when the withdrawal was made, and docs
not authorize the wltlulrawal of lands
which had been previously selected by thu

state In lieu of school lauds before it was
KUKpectcd they coutiiined oil. Slate of

Wyoming r. U. S. (Wyo. 1021) 41 S. Ct.

303, 255 U. S. 480, C5 L. Hd. 742. reversing
V. & T. &id«eljr (C. C. A. 1020) 202 F.

«7B.

The executive has the right to with-
draw lands from entry, settlement, or
other form of npproprialion witliout spe-

cial authority from Congress, btockloy
V. U. S. (C. C. A. La. Ili21) 271 F. (i'i2,

reversed on other grounds (102.'>) 43 S.

Ct. ISO, 200 U. S. 532, 07 h. Ed. 300.

In a proceeding to establish a trust

under a claim of homestead rights la

public lands, held, that the land was
a part of that Included in the federal act,

creating the Smiley Commi.sslon (sectlou

3), and was In reserve under executive or-

der of May 15, 1870, and was not restored

to the public domalu by said couiuiisslou's

order of December 20, 1801, so (hat plain-

tiff acquired no homestead rights therein.

Stevens v. Southern Pac. I^and Co. (1021)

105 P. 712, CO C.nl. App. 500, Id.. 10.', P. 714,

50 Cal. App. S05, writ of error dismissed

(1922) 42 S. Ct. 088, 259 U. S. 578, GO L.

Kd. 1072. Bcggs T. Soutlicrn Pac. Land
Co. (1921) 105 ?. 714, 50 CaL App. 800.

The executive order of Deceuibcr l.»,

1008, withdrawing certain public lands

In Louisiana from settlement and entry

or other form of appropriation to sccura

tho public Interests and In aid of sucli

legislation as might thereafter bo pro-

posed or recommended, wag wlthlu tho

power of the executire. Mason et aL t.

U. S. (La. 1023) 20 C. & Uo, tt & Ct. 200,

07 lu Ed. ma.

106
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Nowhere in the law upon which the

delegation of authority was predicated do

we find any authority to terminate the

grazing rights of lessees and allotment

holders. When the law specified that

withdrawals could be made from settlement,

locations, sale or entry for water

power sites, irrigation, classifications

of land or other public purposes to be speci-

fied in the Orders of Withdrawal without

specifically naming grazing rights or

specifically setting forth a general

clause covering other forms of appropria-

tion, then it was clear that grazing

was not intended to be covered by the

law. It is apparent in reading the items

which are specified above that each of

these items can be accomplished without

in any way substantially affecting the

grazing rights or privileges of a lessee
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or allotment holder. It should be noted

again that Public Land Order No. 848

specifies that the withdrawal is "subject

to valid existing rights".

The Department of the Army recognized

the fact that grazing allotments were

not to be withdrawn or cancelled in all

of the actions taken by them in dealing

with the lands under Public Land Order

No. 848, as described above.

The position taken by Mr. Steiner,

the Hearing Examiner in his findings of

fact (T.R. 70, next to the last paragraph)

was that "when the withdrawal was put

into effect, the lands included therein

were no longer ' federal range ' under the

administration of the Department of the

Interior subject to license and permit

under the Taylor Grazing Act, supra ."

. This statement is patently in error,

since Appellants continued to lease these
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lands from the government continuously from

1952 through 1960, and renewals were

accomplished and assignments made showing

the lands in question were included

within the allotment boundaries continuously

during that time. If the statement made

by Mr. Steiner, the Hearing Examiner, had

been true, it would not have been necessary

for the District Manager to issue a cancella-

tion notice since the Bureau of Land Manage-

ment would not have had any authority over

the lands

.

The attempted cancellation of Appellants'

grazing leases in 1960 was in fact an

attempted withdrawal of the land from

public domain for use by the Yuma Test

Station as a military reservation.

Under these circumstances this cancella-

tion was not possible without first obtain-

ing approval from Congress for this

withdrawal.
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Congress had long been aware of

the injustices which have been perpetrated

upon various lessees of the federal

government by the arbitrary and capricious

acts of the Department of the Army in

totally disregarding the long established

rights of lease and allotment holders in

public lands and in February of 1958, after

long and protracted hearings, Sections

155, 156, 157 and 158 were added to the

Public Lands Law dealing with withdrawals,

being Chapter 6, 43 U.S.C.A. Copies of

these sections are set forth below for

the convenience of the Court:

§ 1 55. V/iiIi(Tra\val, reservation, or rcslrlclion of public lands

for defense piu'poscs; definition; exception

N'otwithstaiulins any other provisions of law, except in time of war

or national emergency hereafter declared by the President or the

Congress, on and after February 28, 1958 the provisions hereof shall

apply to the withdrawal and reservation for, restrictiflir-of^and.iitili-

7.r^^]on by, the Deparlm.ent of Defense for defense purposes of the

puoiic lands of the United States, including public lands in the Terri-

tories of Alaska and Hawaii: Provided, That

—
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(1) for the purposes of this Act, the term "public lands" shall

bo deemed to include, without limiting the meaniny thereof,

I-'cderal lands and waters of the Outer Continental Shelf, as

defined in section 1331 of this title, and Federal lands and waters
oif the coast of the Territories of Alaska and Hawaii;

(2) nothing in this Act shall be deemed to be applicable to

the withdrawal or reservation of public lands specifically as

naval petroleum, naval oil shale, or naval coal reserves;

(3) nothing in this Act shall be deemed to be applicable to the

warning areas over the Federal lands and waters of the Outer
Conlineulal Shelf and Federal lands and waters off the coast of

the Territory of Alaska reserved for use of the military depart-
ments prior to the enactment of the Outer Continental Shelf

Lands Act; and

M) nothing in this section, section 156, or .^:oction lo7 of this

title sliall be deemed to Ijc applicable either to those reserva-
tions or withdrawals wliich expired due to tl.' > nding of the un-
limited national emergency of ."\Iay 27, 1911, and which subse-
queiit to such expiration liave been and are now used by the mili-

tary departments with the concurrence of the Department of

the Interior, or to the v/ithdrav.-al of public domain lands of the

Marine Corps Training Center, Twentynine Palms, California,

and the naval gunnery ranges in the State of Nevada designated

. as Basic Black Rock and Basic Sahwave IVIountain.

Pub.L. 85-3:i7, § 1, Feb. 28, 1058, 72 Slat. 27.

lA/L

Ch. 6 WITllDKAWAL FKOM ENTRY, ETC. 43 § 157

IIlstorlc.ll Not©

Jlcff.-cnccs ill Text. This Ar.t, referred 73 Stat. c. IC, and Hawaii was adinUlod

to ill tlic text, means Piib.I>. SO-337, wliieh into the Union on Aug. 21, lOoD upon the

is classified to sections LVi-LIS of lliis issuance of I'roc. No. 3300, Aug. 2o, lO-'jO,

title, sedioa 2071 of Title 10. Armed 21 V.R. CSGS, 73 Stat. c. 74. For Alaska

Torces, and section 472(d) of Title •10, Statehood Law, sec Pub.T,. S5 -OOS, July
Tublic Uuildiiigs, Property and Works. 7, lO.'jS, 72 .Stat. 330, set out as a note prc-

r.-ior to the enactment of the Outer
Conlinenlal Shelf Lands .\ct, rofcrrc.l to

cedin;; section 21 of Title -IS, Territories

and Insular Possessions. For Hawaii... , , Statehood Law, sec Pub.L. SO-3. Mar. IS,
ill par. (-,), moans prior to August i, ,,,.. -, t-, . , . .

,0-.-, ,..1.:.,./;. .,,.. .,',„ „f „f ^'>-'^- '3 Slat. 4. set out as a note prc-
]n.')3. which i.s the date of enactment of

section 1331 et aC"i. of this title.

.XdiiiUslu:) uf .Ma^Ua niul Hawaii to

State). outl. Alaslia was ndiniltod Into the

L'nion on Jan. 3, 1050 upon the issuance

of Proc. .No, 3200, Jan. 5, 10.50, 21 F.R. SI,

ceding section 191 of Title 4S.

T,o;;l!,l;itho Itistory; For legislative

history and puri)ose of Pub.L. So-337, £ce
lOoS U.S.Code Cong, and Adm.Ncws, p.

2227.
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§ 156. Same; approvr.! by Conjii-css of ovcz' 5,0C0 -.icrcs for

any 7;;'0jcct or facilily

No public lan.d, water, or land and water area iUiall, except by Act

of Congress, on ;;nd after February 28, 1958 be (1) withdrawn from

settlement, location, sale, or entry for the use of the Department of

Defense for defense purposes; (2) reserved for such use; or (3)

restricted from operation of the miiiL-ral Icasiny provisions of the

Outer Continental .Shelf Lands Act, if such withdrawal, rcservatioji,

or restriction would result in the yvithdrawal, reservation, or restric-

tion of more than five thousand acres in the agg-regatc for any one

defense project or facility of the Department of Defense since the

date of enactment of this Actor since the last previous Act of Con-

gress which withdrew, reserved, or restricted public land, water, or

land and water area for that project or facility, whichever is later.

Pub.L. 85-337, § 2, Feb. 28, 1958, 72 Stat. 28.

Historical Ifoto

ncfiTcnccs in Tcvt. The Outer Con- ]'.)."S, wljieh is llio date oi r.iii'iov.il of

liiicntal Slielf I..nn.ls Act, rcferrcJ to in Pub.L. S5-337.

the text, i.s cl.is.'iifie'l to section 3331 et -..,,. ,.. . _ , . , .-

, ,, . .,., I.ojjishitivo History: For lo''ish\l)VC
scq. of tins title. ... , , T, ». T .-- oo-

liistory :in(l purpose of Pub. I,, ^)-.t3l, t^oi?

Tlie dale of ciiaeliiicut of tliis Act, re- lUoS U.S.Codc Conff. and .Vdm.Neus, i>.

fcrrcd to in the text, means February 28, 2227.

§ 157. Same; applications; spcciric.ilions

Any application filed on and after February 28, 1958 for a with-

drawal, '-eservation, or restriction, the approval of which will, under
section loG of this title, require an Act of Congress, shall specify

—

(1) the name of the requesting agency and intended using

agency;

(2) location of the area involved, to include a detailed de-

scription of the exterior boundaries and excepted areas, if any,

within such proposed withdrawal, I'esorvation, or restriction;

.7. «3U<;CA i;si)ofc7o—10 lA^
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43 § 157 pur.Lic lands c5u g

(3) gross land and water acreage witlu'ii the exterior bound-

aries of tlio requested withdrawal, reservation, or restriction, and

net public land, water, or public land and water acreage covered

b}- the application;

(1) the purpose or purposes for which the area is proposed to

be withdrawn, reserved, or restricted, or if the purpose or pur-

poses are classified for national security reasons, a statement

to that e(Tect;

(5) whether the proposed use will result in contamination of

any or all of the requested withdrawal, reservation, or restriction

area, and if so, whether such contamination will be permanent

or temporary;

(G) the period during v.-hich the proposed v.-ithdrawal, reserva-

tion, or restriction will continue in effect;

(7) v.-hether, and if so to what extent, the proposed use will

affect continuing full operation of the public land laws and Fed-

eral regulations relating to conservation, utilization, and de-

velopment of mineral resources, timber and other material re-

sources, grazing resources, fish and wildlife resources, water re-

sources, and scenic, wilderness, and recreation and other values;

and

(S) if cfTcctii-.g the purpose for which the area is proposed to

bo withdrawn, reserved, or restricted, will involve the use of

water in any State, whether, subject to existing rights under law,

the iiitendcd using agency has acquired, or proposes to acquire,

ri.'x'nts to the use thereof in conformity with State laws and pro-

cedures relatiiig to the control, appropriation, use, and distribu-

tion of v.ater.

Pub.L. S5-337, § 3, Feb. 23, 19.33, 72 Stat. 28.

IJCistorlc.'il ^loto

r.( •;i.;.tiUc lINt'jry: V'-r lf;,'l>;:ii ivo history and i.iirpo.sc of TiibJi. 50-037, see 1003

\;.».<."o'iv; Cull.-;. :iii<J .\«'.;ii.Ni.-.v.>:-, y. 2227.
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§ I'cZ. r>:!;n.-; nh;i -i';;! resources

All '.vi'Jiiii'iiw.-ils or re '.rv. it ions of iJiiblic la.'id.s for tlic lu^c of any

a;-<;:cy of Ir.o D.-jiarUiioil of Dffoii.se, except laiKio withdrawn or rc-

:^rv(.-il .specifically as naval i-otrolcurn, naval oil shalo, or naval coal

:'-.:<-rves, }icr<.-toforc or iK'rcafti.'r made by the United Slates, shall be

(!(:i-iii';d to lye .subject to the condition that all nilni.'ral.s, including; oil

' •
• in the lan<Is .so v.-itlnlrawn or reserved are nnder the juri"^-

ch. 7 iro?.ii':sTKADS T. 43

the Secretary of the Interior, determines that such disposition or ex-

ploration is inconsistent v/ith the military use of tlic lands so with-

drawn or reserved. Pub.L. 85-337, § G, Feb. 28, 1958, 72 Stat. 30.

IIiskOric.ll Note

I.p.Tiislullvo lUstorj : For Icijisl.ilivo history and piirrioso of Pub.r>. So-337, s>ca 1C>JS

U.S.CoJo Cong, anj .\(lm.Xc\vs, p. 2227.

Cross Hcfcrcnccs

Mineral loa.sing laws, sec section 1 et scq. of Title CO, Mjncral Lan<1s and Mining.

These provisions clearly set forth the

requirements that notwithstanding any

other provisions of the law, that except

in time of war or national emergency

hereafter declared by the President or the
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Congress on or after February 28, 1958,

the provisions of Sections 156, 157 and

158 shall apply to the withdrawal and

reservation for, restriction of, and

utilization by, the Department of Defense

for defense purposes of the public lands

of the United States.

This Act is an express limitation on

the Department of Defense and is applicable

in this case and binding in this instance,

A section by section analysis of the

Act is set forth in Volume 2, U.S. Code

Congressional and Administrative News, 85

Congress Second Session 1958, beginning at

page 222 7. In the hearing the Congressional

Committee stated as follows:

"2. Section 2 contains the basic
provision of the bill, which establishes
a requirement that withdrawals,
reservations, or restrictions of
more than 5,000 acres in the aggre-
gate for defense purposes may hereafter
be made only by act of Congress.
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"The section contains language
which would preclude the making
of a number of cumulative with-
drawals, each for less than 5,000
acres, where all would be used for
any one defense project or facility
of the Department of Defense.

3. Section 3 would lay a more
adequate base for fully determining
at the local level and for congres-
sional consideration the resource
impact of proposed withdrawals."

In its committee conclusion and

recommendation, the committee stated as

follows

:

"Its early enactment will operate
to return to the legislative
branch the degree of control the
committee believes necessary to
assure that defense use of the public
lands presently held will more
nearly conform to long-established
maximum public multiple resource
use policy, and will make certain
that future public lands acquisition
by the military will be so conditioned
as to assure conformance with the
same policy. .

."

Under the Constitution, Congress has

been given the sole power of dealing with

the .property and public lands of the United
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States. Article IV, Section 3, Clause 2,

Constitution of the United States. This is

supported specifically in the section dealing

with public property in 29 Corpus Juris Secundum,

page 876:

"86. Public Property

a. Federal lands
b. Property of state and

municipalities

a. Federal lands

Lands under the jurisdiction of the
United States and by it devoted to

particular purposes cannot be
condemned under the eminent domain
power of a state; as to public lands,
the authorities disagree.

Lands devoted to a particular use by
the federal government, and over
which jurisdiction has been ceded
to the United States, cannot be taken
under the right of eminent domain
of a state, unless such use has been
abandoned. Public lands of the United
States within a state, subject to

sale and settlement, and not reserved
for any of the purposes of national
government, have been held to be
subject to the state's right of
eminent domain, although this right
seems to be denied in a later federal
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case, which holds that public lands
of the United States are within the
exclusive control of congress and
that no state may interfere with
such control."

If the government desires to use the

public lands of the United States for a

purpose other than for which it is being

used, it is necessary that this be done

under provisions other than the condemnation

provisions. Congress has repeatedly

recognized this in the withdrawal statutes

which have allowed withdrawals of lands by

presidential proclamation, by military

request, etc. This withdrawal right,

however, was abused by the Department of

Defense in the taking of great tracts of

lands for which no public purpose was

apparent. In order to remedy this.

Section 156 of 43 U.S.C.A. was enacted. The

Senate and House Reports accompanying

H. R. 5538, which became Section 158 of
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43 U.S.C.A., is very revealing in giving

the purpose behind the new act. These

reports are contained in Volume 2, U. S.

Code Congressional and Administrative

News, 85th Congress, Second Session, 1958,

beginning at page 2227. It is earnestly

requested that the Court read the entire

report which sets out fully the reasons

for the enactment of this limitation on

the military and provides a memorandum of

the Constitutional and statutory provisions,

with the Court decisions, which show that

Congress intended to pre-empt the field of

use of public lands by the military when

this act was passed. On pages 115-122 of

the Transcript of Record, Appellants have

set forth in their Motion for Summary

Judgment certain excerpts from the

Congressional hearings which preceded the

passing of Sections 155, 156, 157 and 158

of 43 U.S.C.Ao It is urged that the Court
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read these excerpts to establish what was

in the mind of the Congress when these

statutory provisions were enacted.

From the above it should be apparent

that the grazing rights of Appellants were

not withdrawn by Public Land Order 848 and

when this was attempted to be accomplished

in 1960 by the Bureau of Land Management

by the purported cancellation of Appellants'

lease rights this could not be done without

first complying with the withdrawal limi-

tations set forth in 43 U.S.C.Ao, Sections

155, 156, 157 and 158.

CONCLUSION

It is therefore respectfully submitted

that Appellants were entitled to have their

Motion for Summary Judgment granted and

that the Court erred in not granting said

Motion for Summary Judgment. It is further

respectfully urged that the Court reverse
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the decision of the District Court and

order the Court to enter summary judgment

for the Appellants herein.

Respectfully submitted this 27th day

of June, 1968.

TANNER, JARVIS & OWENS

/allace . Tanner

Attorneys for Appellants

913 Del Webb Building
3800 North Central Avenue
Phoenix, Arizona 85012

I certify that, in connection with

the preparation of this Brief, I have

examined Rules 18, 19 and 39 of the United

States Court of Appeals for the Ninth

Circuit, and that, in my opinion, the fore-

going Brief is in full compliance with

these Rules.

TANNEJl., JARVIS & OWENS

aXlace . Tanner
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This will certify that three copies

of the Appellants' Opening Brief were

served upon the United States Attorney

at the Federal Building, Phoenix, Arizona,

as attorney for Appellees, and three

copies were mailed to the Assistant At-

torney General, Land and Natural Resources

Division, Attention: Jacques B. Gelin,

Clyde 0. Martz, and Raymond N. Zagone,

Attorneys in the Department of Justice,

Washington, D. C, 20530, this 2^th day

of June, 1968

o

Wallace 0. Tanner
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